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With hundreds of military training routes (MTRs), ranges and important radar systems 
in potentially viable wind energy development areas, there is an ever increasing risk 

of unacceptable impacts on DoD operations and military readiness.

Wind energy is becoming a more prevalent source 
of energy in the United States. As of August 
2019, there are over 57,000 wind turbines 

operating in 41 states and two U.S. territories, with a total 
wind capacity of 97,960 megawatts (MW). This is enough 
energy to power over 30 million homes and reliably supply 
more than 20 percent of the electricity in six states.[1] Wind 
energy development is also rapidly expanding. There are over 
200 wind energy projects underway in 33 states, which will 
increase installed wind capacity by more than 25 percent in 
half of the U.S. states.[2] With hundreds of military train-
ing routes (MTRs), ranges and important radar systems in 
potentially viable wind energy development areas, there is 
an ever increasing risk of unacceptable impacts on DoD 
operations and military readiness.

As wind energy development expands and technology 
improves, the impact on the DoD is expected to worsen. 
While wind energy proponents claim wind energy projects 

are compatible with national security and do not change 
military missions,[3] the reality is that the military often 
accepts some diminishment of missions or operational 
capability as a result of these projects. This typically comes 
in the form of a reduction of military airspace, reduction 
of the size of established MTRs or diminished radar func-
tionality, which[4] may cause cumulative adverse impacts 
up to and including the failure of operations, missions 
and systems.[5] As wind energy development expands and 
technology improves, the impact on the DoD is expected 
to worsen. Advancements in turbine technology now allow 
for massively taller wind turbines, which may further erode 
operational capabilities of radar systems and training opera-
tions, bringing several operations and radar systems to the 
brink of unacceptable adverse impact. In fact, new turbines 
soon hitting the market for offshore use are significantly 
(45%+) taller than traditional wind turbines—over eight 
hundred fifty feet tall (nearly the height of the Chrysler 
Building less the spire)—with blades longer than a football 
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field (three hundred fifty one feet).[6] These taller turbines 
threaten to create even greater adverse impacts to low-level 
MTRs, military airspace and the operational capacity of 
essential radar systems. In order to address the adverse 
impact to military operations and readiness, potential wind 
energy projects are routed through a dedicated official in the 
Pentagon for DoD review. While wind energy developers 
and DoD components typically have excellent and effective 
working relationships, and initial findings of adverse impacts 
often are resolved in a way that preserves the viability of the 
proposed project, the adverse impact to the military is often 
not completely removed.[7] Typically, this review process 
results in a negotiated resolution with minor alterations to 
the proposed project that results in compromises that still 
limit operational capabilities of military radar systems and 
the efficacy of existing MTRs.[8]

While wind energy proponents claim 
wind energy projects are compatible 

with national security and do not 
change military missions, the reality 

is that the military often accepts 
some diminishment of missions 

or operational capability as a result 
of these projects.

In this landscape, yet another threat has emerged—lawsuits 
claiming that the DoD review process of wind energy 
projects that result in decreased projected revenue to land-
owners constitutes a compensable taking under the Fifth 
Amendment of the Constitution. This article discusses the 
military’s review process for proposed wind energy projects, 
the recent Fifth Amendment taking claims asserted against 
the United States, the court rulings in these cases, and 
their implications.

MILITARY REVIEW OF PROPOSED 
WIND ENERGY PROJECTS
In 2011, Congress established the Military Aviation and 
Installation Assurance Siting Clearinghouse (“DoD 
Clearinghouse” or “the Clearinghouse”).[9] The Clearinghouse 
law made military reviews part of an existing Federal 
Aviation Administration (FAA) process under 14 C.F.R. 
Part 77 (“Part 77”)[10] that determines whether structures 
or improvements present a hazard to air navigation.[11] 
Computerized screening tools assist in assessing which of 
the thousands of annual Part 77 filings may pose a poten-
tial risk to military airfields, MTRs, airspace, and radar 
systems.[12] If a wind energy project triggers potential risk 
review, the Clearinghouse distributes available information 
to appropriate DoD components for an adverse impact 
review and recommendation.[13] DoD components then 
review the proposed projects and advise the Clearinghouse 
of their analysis and recommendation through the chain of 
command.[14] Within seventy-five days[15] of receipt of the 
Part 77 application, the Clearinghouse makes one of three 
potential adverse impact determinations: (1) the project 
will have an adverse impact on military operations and 
readiness,[16] (2) the project will not have an adverse impact 
or (3) the project’s adverse impacts are sufficiently attenuated 
that they do not require mitigation.[17] If the Clearinghouse 
finds adverse impact, it issues a notice of presumed risk 
to the applicant and offers to discuss mitigation.[18] The 
Clearinghouse also notifies the State Governor where the 
project is located and invites the Governor’s comments.[19] 
Negotiations may result in formal or informal resolution 
of the DoD concerns.[20] If the applicant does not agree 
to mitigate or no agreement is reached within a prescribed 
period (and this period is not extended by mutual agree-
ment), the Clearinghouse must recommend that a senior 
DoD official make a final determination of whether the 
project presents “an unacceptable risk to the national security 
of the United States.”[21] Such a finding is extremely rare[22] 
and has attendant requirements for justifying and support-
ing such a decision.[23] Even still, the FAA alone makes 
the final decision on whether the project presents a hazard 
to air navigation, and considers a DoD “unacceptable risk 
determination” as but one of several factors.[24]
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Some landowners are dissatisfied with the military review 
of proposed wind energy projects have filed suit against the 
U.S. claiming that military review of wind energy projects 
diminished their profits or caused developers to decline to 
go forward with otherwise viable projects amounting to a 
compensable taking under the Fifth Amendment.[25]

FIFTH AMENDMENT LAWSUITS RELATED TO 
CLEARINGHOUSE PROCESS
In the summer of 2018, two landowners filed Fifth 
Amendment taking claims against the U.S. involving wind 
energy projects. In the first case, Buddy and Donna Taylor 
claimed that a wind energy developer cancelled a wind 
energy development contract on the Taylor’s land after DoD 
officials advised the developer that the Government would 
not issue a “No Hazard” determination for the project.[26] 
The Taylors claimed that the inability to secure a “No 
Hazard” determination was fatal to the wind energy deal 
and that the Air Force’s actions constituted a regulatory[27] 
taking of their land.[28] The Taylors also alleged that low-level 
(20-500 feet above ground level (AGL)) overflight activity 
by the Government was a compensable physical taking[29] 
of the their land.[30]

The United States successfully moved 
to dismiss both the regulatory and 

physical taking claims. 

The United States successfully moved to dismiss both the 
regulatory and physical taking claims. With respect to the 
regulatory taking claim, the U.S. argued that the Taylors’ 
failed to allege that they (or anyone else) filed for an FAA 
hazard determination and that a FAA hazard determination 
cannot constitute a taking as a matter of law.[31] As to the 
physical taking claim, the U.S. argued that the plaintiffs 
failed to allege sufficient facts to establish a claim, particu-
larly with regard to the overflight frequency and substantial 
interference with property rights.[32] The Court of Federal 
Claims agreed with the U.S. on both the regulatory and 
physical taking claims and dismissed the complaint.[33] On 
appeal, the Taylors asked the Federal Circuit to vacate the 

dismissal and allow them to amend their complaint. As to 
the physical taking claim, the Taylors alleged that any flights 
below 500’ AGL amounted to a compensable taking. With 
respect to the regulatory taking claim, the Federal Circuit 
found that airspace is highly regulated and that the Taylors 
should have reasonably anticipated that the FAA might not 
issue a “No Hazard” designation.[34] The Court also found 
that the alleged actions by the Air Force, suggesting that the 
FAA would not issue a “No Hazard” designation, was not 
the type of government action that gives rise to a regulatory 
taking claim.[35] Instead, the Court explained, dissemination 
of information is a legitimate agency function, especially in 
the context of public safety.[36] The Federal Circuit denied 
the request for remand to amend their complaint[37] and 
affirmed the lower court on the physical taking claim, find-
ing that the allegations in the complaint could not support 
an inference of the required frequency.

In the second case, Richard v. United States, the Commissioner 
of Public Lands for New Mexico alleged that a negotiated 
resolution of DoD concerns with a wind energy developer 
resulted in a reduction of wind energy turbines on state trust 
lands and amounted to a regulatory taking without just 
compensation.[38] The Commissioner also claimed that the 
Government’s appropriation and physical occupation of state 
airspace below 500 feet AGL constituted a physical taking 
of state land, preventing construction of wind turbines on 
such land.[39]

The U.S. also successfully moved to dismiss the Richard case. 
As to the regulatory taking claim, the U.S. argued that the 
claim was not ripe because the FAA had not issued any final 
hazard determinations concerning Part 77 notices involving 
structures on the Commissioner’s lands.[40] Similar to the 
Taylor case, the U.S. argued that FAA hazard determina-
tions are advisory only and cannot constitute a regulatory 
taking. [41] With respect to the physical takings claim, as 
in Taylor, the U.S. argued that the Commissioner failed to 
allege sufficient facts to establish such a claim, particularly 
with regard to frequency and substantial interference.[42] The 
U.S. also argued that the Commissioner’s claims were time-
barred by the applicable (six-year) statute of limitations[43] 
because the MTR in question was established as a low-level 
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route in the 1970s, and had been in continuous use ever 
since.[44] In support of this position, the U.S. averred that 
the date of accrual of a taking claim in such a case is based 
on when the government started using a flight route, not 
when the consequences of such government acts became 
most painful.[45]

The Commissioner countered the statute of limitations 
argument by invoking the “accrual suspension rule,” which 
sets the accrual date based on when the plaintiff knew or 
should have known the claim existed. Further citing this 
rule, the Commissioner also asserted that the claim did not 
become substantial enough for a taking until the opportunity 
to extract economic benefit from the potential wind energy 
project actually arose.[46] In response, the U.S. explained 
that while an escalation of flight activity or more substantial 
(lower or louder) flight activity may give rise to a second-
ary or successive taking claim and restart the limitations 
period, the Commissioner failed to allege that there had 
been any material change in flight operations or that the 
Governmental use of the MTR was somehow unknowable 
to the Commissioner.

The Court stated that the accrual 
suspension rule might apply 

in a future case if a plaintiff 
properly supported claims 
about when the opportunity 

arose to extract economic 
benefit from the land using the 

“newly available technology.”

While the Court ultimately dismissed the Commissioner’s 
complaint, it found the Commissioner’s accrual suspension 
rule claim to be “an appealing one.”[47] The Court stated 
that the accrual suspension rule might apply in a future 
case if a plaintiff properly supported claims about when the 
opportunity arose to extract economic benefit from the land 
using the “newly available technology.”[48] The Richard Court 
surmised that based on such information, a court could find 

that governmental flight activity substantially interfered 
with a plaintiff’s right to use the land in an economically 
beneficial way based on when the plaintiff knew or should 
have known of the interference.[49]

POTENTIAL IMPACTS AND NEXT STEPS IN THESE 
TYPES OF TAKING CLAIMS
Applying the accrual suspension rule as contemplated by 
the Richard Court is troubling to the U.S. because it would 
seem to support special treatment for physical takings claims 
involving wind energy production and allow claims to lie 
dormant for years, no matter how long U.S. operations had 
been in effect. It could also remove the incentive for wind 
energy developers to work with the DoD to resolve concerns 
over a project’s impacts on military missions and readiness.

If such claims materialized, the U.S. could argue that wind 
energy production, while relatively new,[50] is merely a type 
of land use, and the proper consideration of this land use is 
during valuation, not the determination of the claim’s accrual 
date. Under established case law, courts look to government 
overflight activity to establish if and when governmental 
overflight activity was sufficient to constitute an initial tak-
ing (e.g. commencement of thousands of annual low-level 
military aircraft flights over a landowner’s land).[51] If it finds 
a taking has occurred more than six years before the case was 
filed, the statute of limitations serves to bar that claim.[52] 
Courts, however, routinely examine whether changes of 
governmental activity, such as an extension of a runway or 
a basing decision resulting in more flights generally, more 
flights at lower elevations, or noisier aircraft[53] constitute an 
additional, compensable taking within the limitations period.

If a court finds a viable taking claim has occurred during 
the limitations period, the Court proceeds to valuation – a 
determination of the difference in value of the property 
before and after the taking in the limitations period.[54] 
If a new land use (e.g. residential or wind energy) makes 
the property more valuable at the time of the additional 
taking, the court will award compensation to the landowner 
that reflects the increase of valuation due to new the land 
use—even if the same area was previously subject to a prior 
taking outside the limitations period.[55] Thus, there is no 
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need to change the approach to setting the accrual date 
for physical taking claims involving potential wind energy 
production—courts already consider land use types during 
its valuation analysis.

If the Court agreed with the Taylors 
that any flights below 500’ AGL 

constituted a taking, it may have 
invited a potential flood of claims. 

As for the Taylor case, the Federal Circuit’s decision strongly 
supports the Air Force/DoD’s sharing of their analysis of the 
potential impacts of wind energy projects on flight safety. A 
contrary ruling may have had a chilling effect on military 
component reviews of wind energy projects. It is also assur-
ing that the Federal Circuit affirmed the lower court’s ruling 
that the Taylors failed to allege that the flights were frequent 
enough to state a claim for a navigation easement. If the 
Court agreed with the Taylors that any flights below 500’ 
AGL constituted a taking, it may have invited a potential 
flood of claims for any sporadic, infrequent governmental 
flight activity below 500’ AGL, including military flyovers 
at sporting events, graduations or as a sign of support for 
health care workers and first responders.

CONCLUSION
Wind energy competes for the same space used by DoD 
operations, and the construction of wind turbines may 
interfere with radar systems. The competition is getting 
fierce and impacts are escalating with cumulative impacts 
from multiple wind projects threatening to eliminate the 
viability of some missions and systems. This will worsen 
with taller turbines soon to hit the market. Thus far, Fifth 
Amendment lawsuits that threatened to upset the DoD 
review process of proposed wind energy projects have been 
unsuccessful. If that were to change, however, the viability 
of the Clearinghouse could be at risk, increasing the already 
heightened tension between wind energy projects and mili-
tary operations and readiness.
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